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Americans United for Separation of Church
and State, Inc. v. HEW: Standing to Sue

Under the Establishment Clause
By Laury M. Frieber*

In Americans United for Separation of Church and State,
Inc. v. HEW,1 the Third Circuit recently held that an organization
devoted to the principle of separation of church and state2 and
four of its members have standing to challenge a government action allegedly violative of the establishment clause of the first
amendment.3 Americans United marks a significant expansion at
the circuit court level of the doctrine of standing to sue for redress
of constitutional injury. The definition of injury in fact, an indispensible element of federil standing, was extended to include an
"individuated injury ' 4 resulting from an abridgement of a citizen's

right--"protected by the Establishment Clause of the First
Amendment-to a government that does not establish religion. ' 5
* A.B., 1979, University of California, Berkeley. Member, Second Year Class.
1. 619 F.2d 252 (3rd Cir. 1980), cert. granted, 49 U.S.L.W. 3596 (1981). Because the
government did not join in the petition for certiorari, the petition was granted under the
name Valley Forge Christian College v. Americans United for Separation of Church and
State, Inc. This Note refers to the case by its earlier name, Americans United for Separation
of Church and State, Inc. v. HEW.
2. Americans United for Separation of Church and State (Americans United) is a nonprofit organization, incorporated in the District of Columbia, with a national membership of
over 90,000. Its stated purpose is to "defend, maintain, promote religious liberty and the
constitutional principle of separation of church and state." Brief for Appellant at 3, Americans United for Separation of Church and State, Inc. v. HEW, 619 F.2d 252 (3rd Cir. 1980),
cert.3.granted, 49 U.S.L.W. 3596 (1981).
"Congress shall make no law respecting an establishment of religion. .
. ." U.S.
CONST. amend. I.
4. 619 F.2d at 254.
5. Id. For an introduction to the establishment clause, see generally: M. HowE, THE
GARDEN AND THE WILDERNESS (1965); P. KAUPER, RELIGION AND THE CONSTITUTION (1964); P.
KURLAND, RELIGION AND THE LAw OF CHURCH AND STATE AND THE SUPREME COURT (1962); L.
PFEFFER, CHURCH, STATE AND FREEDOM (1967 ed.); A. STOKES & L. PFEFFER, CHURCH AND
STATE IN THE UNITED STATES

(1964); A. SUrHERLAND, THE CHURCH SHALL

BE FREE 20

(1965);

Choper, The Establishment Clause and Aid to ParochialSchools, 56 CALIF. L. Rzv. 260
(1968); Freund, Public Aid to ParochialSchools, 82 HARv. L. Rav. 1680 (1969); Giannella,
[9751
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Such individuated injury, in the absence of either an economic injury to the plaintiff asserting taxpayer status6 or a particular impact7 upon the complaining citizen as differentiated from the "polity as a whole" 8 provides a new judicial gloss to the injury in fact
requirement of standing to sue under the establishment clause.
This Note analyzes the court's decision in Americans United
and demonstrates its importance as a significant departure in the
law of establishment clause standing. To this end, the Note examines the doctrine of standing and compares the facts and holding
of Americans United with the facts and holding of significant
standing decisions that have preceded it. The Note next discusses
the implications of finding constitutional injury in fact 9 absent an
impact on the individual that is differentiable from the abstract
injury suffered by all citizens when the government acts in violation of the Constitution. 0 The Note concludes that the decision in
Americans United redefines injury in fact in a manner that is inconsistent with precedent, and suggests an expansion of taxpayer
standing as an alternative approach to a grant of standing in the
case.
Standing to Sue
The doctrine of standing" has been labeled a "complicated
Religious Liberty, Nonestablishment,and DoctrinalDevelopment: PartIL The Nonestablishment Principle, 81 HARv. L. REV. 513, 516-26 (1968).
6. See notes 40-50 & accompanying text infra.
7. See notes 53-64 & accompanying text infra.
8. L. TRIBE, AMERICAN CONsTrruTiONAL LAW § 3-19, at 85 (1978) [hereinafter cited as
TRME].

9. It is possible that "direct injury" in Americans United could have been demonstrated by other classes of plaintiffs with adherence to more orthodox notions of injury in
fact. See text accompanying notes 168-72 infra.
10. The Americans United plaintiffs are distinguishable from the public at large only
by their special concern for the establishment clause and their willingness to expend time
and financial resources to litigate the issue.
11. The following works are suggested as an introduction to the doctrine of standing:.
Hearings on S. 2097 Before the Subcomm. on ConstitutionalRights of the Senate Judiciary Comm., 89th Cong., 2d Sess. (1966) [hereinafter cited as Judiciary Comm. Hearings];K.
DAvis, ADMINISTRATV LAW OF THE SEVENTIES §§ 22.00-.21 (1976); K. DAVIs, ADMImSTRATIVE
LAW: CASES-TEXT-PROBLEMS 84-88 (5th ed. 1973); 3 K. DAVIs, ADMINISTRATIVE LAW TREATISE §§ 22.01-.18 (1950 & Supp. 1970); L. JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE AcTION 459-545 (1965); Berger, Standing to Sue in Public Actions: Is It a Constitutional
Requirement?, 78 YALE L.J. 816 (1969); Brilmayer, A Reply, 93 HARv. L. REv. 1727 (1980);
Brilmayer, The Jurisprudenceof Article III: Perspectives on the Case or Controversy Requirement, 93 HARV. L. REV. 297 (1979) [hereinafter cited as Brilmayer]; Davis, The Liber-
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specialty of federal jurisdiction"12 and "among the most amorphous concepts in the entire domain of public law." s The seed of
the doctrine is found in article HI of the Constitution, which limits
federal jurisdiction to "cases" and "controversies."" Although the
alized Law of Standing, 37 U. Cm. L. REV. 450 (1970); Davis, Standing: Taxpayers and
Others, 35 U. Cm. L. REv. 601 (1968) [hereinafter cited as Davis]; Davis, Standing to Challenge Governmental Action, 39 MINN. L. REV. 353 (1955); Jaffe, Comment: Standing
Again, 84 HARv. L. Rav. 633 (1971); Jaffe, The Citizen as Litigant in Public Actions: The
Non-Hohfeldian or IdeologicalPlaintiff, 116 U. PA. L. REv. 1033 (1968); Jaffe, Standing to
Secure JudicialReview: Private Actions, 75 HAnv. L. Rav. 255 (1961); Jaffe, Standing to
Secure JudicialReview: Public Actions, 74 HARv. L. REv. 1265 (1961); Scott, Standing in
the Supreme Court-A Functional Analysis, 86 HI-Rv. L. REV. 645 (1973); Tushnet, The
Sociology of Article III A Response to ProfessorBrilmayer, 93 HARv. L. REV. 1698 (1980).
12. C. WRIGHT, HANDBOOK OF THE LAW OF FEDERAL CouRTS § 13, at 42-43 (3d ed.
1976). Professor Tribe points out that the issue of whether state courts must limit federal
question standing to the standards set forth by the federal courts has "long been the subject
of confusion." TRIBE, supra note 8, § 3-18, at 81. Professor Tribe favors the view that "federal standing requirements, whether dictated by article III or suggested by policy, all arise
out of institutional concerns peculiar to the federal judiciary and its special role and are
therefore irrelevant to the question of what more generous standing rules a state may adopt
if it chooses to do so." Id. (footnote omitted). In support of this position, Professor Tribe
cites Doremus v. Board of Educ., 342 U.S. 429 (1952), where the Court did not vacate the
judgment at issue but merely dismissed the appeal for failure to meet the requisite federal
standing requirements, which were more stringent than the standing requirements of the
state court. In Doremus, the Court stated: "We do not undertake to say that a state court
may not render an opinion on a federal constitutional question even under such circumstances that can be regarded only as advisory. But, because our own jurisdiction is cast in
terms of 'case or controversy,' we cannot accept as the basis for review, nor as the basis for
conclusive disposition of an issue of federal law without review, any procedure which does
not constitute such." Id. at 434.
13. Judiciary Comm. Hearings, supra note 11, at 498 (statement of Professor Paul
Freund). The question of standing is an inquiry that generally arises in the context of challenges to official acts, particularly those of the federal government. Private litigation, on the
other hand, is of a nature clearly meeting the tests of justiciability. Thus, "[t]he main body
of law on 'case or controversy' comes from cases raising questions of constitutionality of
statutes, or cases seeking judicial review of administrative action." C. WRIGHT, HANDBOOK OF
ma LAW OF FEDERAL CouRTS § 12, at 39 (3d ed. 1976).
14. "The judicial Power shall extend to all Cases, in Law and Equity, arising under
this Constitution, the Laws of the United States, and Treaties made, or which shall be
made, under their Authority;-to all Cases affecting Ambassadors, other public Ministers
and Consuls:--to all Cases of admiralty and maritime Jurisdiction;-to Controversies to
which the United States shall be a Party;--to Controversies between two or more
States;-between a State and Citizens of another State;-between Citizens of different
States;-between Citizens of the same State claiming Lands under Grants of different
States, and between a State, or the Citizens thereof, and foreign States, Citizens or Subjects." U.S. CONsT. art. III, § 2.
The doctrine of justiciability has two purposes. First, it "limit[s] the business of federal
courts to questions presented in an adversary context and in a form historically viewed as
capable of resolution through the judicial process." Flast v. Cohen, 392 U.S. 83, 95 (1968).
Second, it "define[s] the role assigned to the judiciary in a tripartite allocation of power to
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exact requirement mandated by the words "cases" and "controversies" has been subject to various interpretations,15 the Supreme
Court has indicated that injury in fact fairly traceable to the challenged act is a constitutional minimum for standing. 16 Yet Professor Tribe points out that "article III has not been treated as limiting congressional power to define categories of individuals or
groups as parties sufficiently aggrieved by particular government
17
actions to warrant federal judicial intervention at their behest."

The question of whether a particular type of litigant will have
standing to bring an action that is otherwise justiciable is within
the power of Congress to determine."' The question of whether a
plaintiff can invoke the power of the federal courts thus is best
viewed as a blend of both constitutional and prudential
considerations.19
Whatever the ingredients of the case or controversy requirement, be they prudential restraints on the exercise of judicial
power or constitutional mandate, a plaintiff faces the doctrine of
standing as a threshold barrier to an adjudication of the merits of
his or her claim. In the absence of a statute explicitly conferring
assure that the federal courts will not intrude into areas committed to the other branches of
government." Id.
Standing is only one of the judicial doctrines emanating from the case or controversy
requirement of justiciability. Justiciability also includes the doctrines of advisory opinion,
ripeness, mootness, collusive suit, and political question. See generally TRmE, supra note 8,
9§ 3-7 to -16 (1978).
15. Discussing the conditions under which it is proper for the courts to address constitutional questions, Professor Monaghan has stated: "Article III's 'limitation' of the 'judicial
power' to 'cases and controversies' has little necessary meaning; like most provisions of the
Constitution, these words bear several interpretations ....
Like the substantive constitutional standards, the nature and form of judicial review were slowly shaped over time."
Monaghan, Constitutional Adjudication: The Who and When, 82 YALE. L.J. 1363, 1364
(1973).
16. See Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 44 (1976).
17. TRIE, supra note 8, § 3-18, at 80 (citing FCC v. Sanders Bros. Radio Station, 309
U.S. 470, 473-77 (1940)).
18. See Sierra Club v. Morton, 405 U.S. 727, 732 n.3 (1972). See also Flast v. Cohen,
392 U.S. 83, 100 (1968) ("where a dispute is otherwise justiciable, the question whether the
litigant is a 'proper party' to request an adjudication of a particular issue is one within the
power of Congress to determine"). Numerous acts of Congress grant standing to "any person" or "any interested person." See, e.g., Federal Trade Commission Act, 15 U.S.C.
§ 57a(e)(1)(A) (1976); Consumer Product Safety Act, 15 U.S.C. § 2073 (1976); Federal
Water Pollution Control Act Amendments, 33 U.S.C. § 1365(a), (g) (1976); Clean Air Act, 42
U.S.C. § 7604 (Supp. II 1978).
19. Warth v. Seldin, 422 U.S. 490, 498 (1975) (citing Barrows v. Jackson, 346 U.S. 249,
255-56 (1953)).
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standing on the plaintiff, the Supreme Court bases standing on a
showing of injury in fact, a requirement that is often put in the
guise of a constitutional mandate.20 The focus of the inquiry is "on
the party seeking to get his claim before a federal court and not on
the issues he wishes to have adjudicated." 21 The Court has stated
that the " 'gist of the question of standing,' is whether the party
seeking relief has 'alleged such a personal stake in the outcome of
the controversy as to assure that concrete adverseness which
sharpens the presentation of issues upon which the Court so
largely depends for illumination of difficult constitutional questions.' 22 The federal courts will refuse to consider the constitutional question if the complaining party is asserting a generalized
grievance against the conduct of government without asserting a
23
personal injury.
A personal stake in the dispute is supplied by "[c]oncrete injury, whether actual or threatened."' 4 The definition of injury to
the complaining party has expanded to include not only tangible
economic injuries but also noneconomic injuries. 25 At the more abstract extreme, noneconomic injuries recognized by the Supreme
Court have included injuries to a plaintiff's aesthetic and recreational interests in environmental preservation" and injuries to a
plaintiff's opportunities to enjoy the "social and professional benefits of living in an integrated community. "27
20. "[O]f course Article M's requirement remains: the plaintiff still must allege a distinct and palpable injury to himself, even if it is an injury shared by a large class of other
possible litigants." Warth v. Seldin, 422 U.S. 490, 501 (1975). See generally Berger, Standing to Sue in Public Actions: Is It a ConstitutionalRequirement?, 78 YALE L.J. 816, 83740 (1969).
21. Flast v. Cohen, 392 U.S. 83, 99 (1968).
22. Id. (citing Baker v. Carr, 369 U.S. 186, 204 (1962)).
-23. See, e.g., Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208 (1974);
United States v. Richardson, 418 U.S. 166 (1974).
24. Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208, 220-21 (1974). The
Court has characterized concrete injury as "that indispensable element of a dispute which
serves in part to cast it in a form traditionally capable of judicial resolution." Id.
25. Association of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 154 (1970).
26. See United States v. Students Challenging Regulatory Agency Procedures, 412
U.S. 669, 686-87 (1973); Sierra Club v. Morton, 405 U.S. 727, 734-35 (1972). In both cases,
the plaintiffs were required to allege use of the area in question; in Sierra Club the plaintiffs

failed to do so.
27. Gladstone, Realtors v. Village of Bellwood, 441 U.S. 91, 112 (1979). See also Trafficante v. Metropolitan Life Ins. Co., 409 U.S. 205, 208 (1972). The expansive readings of
injury found in Traflicante and Gladstone may be explained by the Court's willingness to
grant standing more liberally when Congress has expressly authorized judicial review. The
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The simplest articulation of the standing requirement is the
two-part test announced in Association of Data ProcessingService
Organizations v. Camp: 8 the plaintiff must allege "injury in fact,
economic or otherwise," to an interest "arguably within the zone of
interest to be protected or regulated by the statute or constitutional guarantee in question."29 In several recent cases, however,
the Burger Court has qualified the injury requirement to limit ac-

cess to the federal courts.30 The Court has insisted that plaintiffs
assert not only injury in fact, but also a causal relationship between the injury asserted and the conduct challenged. s Several
justices and many commentators share the view that these decisions demonstrate the majority's hostility to the merits of certain
claims. 2
Under the injury in fact requirement, the federal courts have
precluded citizen suits against the government based upon a failure of the legislative or executive branches to operate within what
two suits were brought under title VIII of the Civil Rights Act of 1968. See Trafficante v.
Metropolitan Life Ins. Co., 409 U.S. 205, 212 (1972) (White, J., concurring).
28. 397 U.S. 150 (1970).
29. Id. at 152-53.
30. See, e.g., Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26 (1976); Warth v.
Seldin, 422 U.S. 490 (1975); Linda R.S. v. Richard D., 410 U.S. 614 (1973).
31. In Simon, an indigents' rights organization lacked standing to challenge an IRS
ruling which, they alleged, reduced the availability of free hospital services to the poor. 426
U.S. at 33. The Court held that the plaintiffs failed to show that the reduced services resulted from the IRS ruling and that prospective relief would make such services available.
Id. at 42-43.
In Warth, low income persons seeking to invalidate a town's restrictive zoning ordinance lacked standing because they failed to show that an inability to obtain housing within
their means was fairly attributable to the challenged ordinance rather than to other factors.
422 U.S. at 504-05.
32. Justice Douglas, dissenting in Warth, suspected that the majority read the complaint with "antagonistic eyes." 422 U.S. at 518 (Douglas, J., dissenting). Justice Brennan,
joined in his dissent by Justices Marshall and White, agreed, declaring that the majority
opinion evinced "an indefensible hostility to the claim on the merits." Id. at 520 (Brennan,
J., dissenting). See also Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 63 (1975)
(Brennan, J., concurring). But see United States v. Students Challenging Agency Regulatory
Procedures, 412 U.S. 669 (1973) (highly attenuated line of causation permitted between administrative act challenged and injury alleged in environmental case). See generally K. DAvis, AismSTRATmvE LAw TraETisE §§ 22.00-.01, at 160 (Supp. 1980); TiBE, supra note 8,
§ 3-21, at 93-95 (1978); Dugan, Standing to Sue: A Commentary on Injury in Fact, 22
CASE W. RES. L. REv. 256 (1971); Sedler, Standing and the Burger Court: An Analysis and
Some Proposalsfor Legislative Reform, 30 RuTERs L. REv. 863 (1977); Tushnet, The New
Law of Standing: A Plea for Abandonment, 62 CORNELL L. REV. 663 (1977); Wolff, Standing to Sue: Capricious Application of the Direct Injury Standard,20 ST. Louis L.J. 663
(1976).
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the plaintiffs view as the confines of the Constitution. Underlying
the development of the federal doctrine of standing is a judicial
reluctance to transform the federal courts into forums for the citizen suit or "public action," in which citizen-plaintiffs, acting as

private attorneys-general, could litigate claims of unconstitutional
conduct by the government that affect only "a general interest

common to all members of the public."33
In Frothingham v. Mellon," decided in 1923, the Supreme

Court refused to recognize taxpayer suits3 5 as an exception to the
general ban on citizen suits. The plaintiff in Frothinghamasserted
the status of taxpayer to challenge the constitutionality of the Maternity Act of 1921,6 which provided federal grants to states willing to institute programs to reduce maternal and infant mortality.
The taxpayer-plaintiff alleged that in enacting the statute Congress had exceeded its power under article I of the Constitution
and also had abridged the power of local self-government reserved
to the states under the tenth amendment. The plaintiff claimed
that the Act would result in increased ''taxes and would "thereby
take her property without due process. -3
The Court ruled that because a taxpayer's "interest in the
moneys of the Treasury.

.

. is comparatively minute and indeter-

minable,"38s the plaintiff had failed to allege sufficient injury to
33. Ex parte Levitt, 302 U.S. 633, 633 (1937) (per curiam) (attempt by a citizen and
"member of the bar" to challenge the legality of Justice Black's appointment to the Supreme Court under art. I, § 6, cl. 2). See also Fairchild v. Hughes, 258 U.S. 126 (1922). In
Fairchild,dismissing a challenge to the constitutionality of the 19th amendment, the Court
declared that the "plaintiff has only the right, possessed by every citizen, to require that the
Government be administered according to law and that the public moneys be not wasted.
Obviously this general right does not entitle a private citizen to institute in the federal
courts a suit to secure by indirection a determination whether a statute, if passed, or a
constitutional amendment about to be adopted, will be valid." Id. at 129-30.
34. 262 U.S. 447 (1923). This case is reported under the name Massachusetts v. Mellon. The Court dismissed two challenges to a federal statute, one by the state of Massachusetts and the other by an individual. The portion of the decision discussing the taxpayer's
suit is the part more often cited and is generally referred to as Frothingham v. Mellon.
35. In such suits, the plaintiff asserts the status of taxpayer in order to demonstrate
an interest more pragmatic than solely an ideological interest in the outcome of the suit.
This is not to say that such suits are not ideologically motivated; yet the assertion of an
economic interest in public expenditures enables a court to base standing on something
more than ideological interest. See generally TREBE, supra note 8, § 3-19, at 84 (1978); Davis, supra note 11, at 611-13.
36. 42 Stat. 224.
37. 262 U.S. at 486.
38. Id. at 487.
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confer standing. The Court dismissed the case, invoking the established rule against citizen suits.39
The Supreme Court did not recognize the concept of the taxpayer suit to challenge federal expenditures until its decision in
Flast v. Cohen,'0 the only case in which the Supreme Court has
granted standing to citizens on the basis of their status as taxpayers. At issue in Flast were federal expenditures under the Elementary and Secondary Education Act to finance instruction and textbooks in parochial schools. 41 The plaintiffs alleged that the

expenditures violated the establishment of religion clause 42 and
that they suffered as taxpayers from an unconstitutional use of
their tax dollars.43 The Court held that the plaintiffs did have
standing as federal taxpayers, creating a narrow exception to traditional standing rules by announcing a "logical nexus" test to determine whether a taxpayer has the requisite personal stake in the
outcome of the litigation necessary for standing. The "logical
nexus" test announced in Flast links the status of taxpayer" to the
type of enactment attacked. Under this test, the taxpayer must
establish first that the challenged government conduct is an exercise of the taxing and spending power of article I, section 8 of the
Constitution, 45 and second, that the constitutional infringement al39. Id. at 488-89.
40. 392 U.S. 83 (1968).
41. Elementary and Secondary Education Act of 1965, 79 Stat. 27 (current version at
20 U.S.C. §§ 2711-2854, 3082-3086 (Supp. H 1978)).
42. See note 3 supra.
43. The contested appropriation amounted to $1,000,000,000. 392 U.S. at 103. Attempts to make government aid to sectarian schools reviewable in the federal courts without
regard to individual injury have failed in Congress. See S. REP. No. 473, 90th Cong., 1st
Sess. 10-15 (1967); S. REP. No. 85, 90th Cong., 1st Sess. 2-3 (1967). In his concurring opinion
in Flast,Justice Douglas articulated the then current fear that "[t]he mounting federal aid
to sectarian schools is notorious and the subterfuges numerous." 392 U.S. at 113 (Douglas,
J., concurring) (footnote omitted).
44. The reason for the recognition of taxpayer standing may be that the Court wished
to demonstrate an abstract injury that was more than a citizen's right to a constitutional
government: that is, injury arising from the extraction of tax dollars to be used ultimately
for unconstitutional purposes. Also, the Frothingham barrier that the plaintiffs wished to
lower was cast in terms of a taxpayer's suit; the Flast Court used this taxpayer status as a
conceptual framework on which to base its narrow decision.
An economic injury from the payment of taxes has long been deemed sufficient for challenges made against state and local government entities, ostensibly because the more immediate nature of such disbursements to the local or state taxpayer casts such cases in the
category of direct injury suits, whether or not injury truly exists. See generally Comment,
Taxpayers' Suits: A Survey and Summary, 69 YALE L.J. 895 (1960).
45. 392 U.S. at 102. The Court added: "It will not be sufficient to allege an incidental
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leged violates a "specific limitation" on the power to tax and
spend. 46 The Court determined that the establishment clause was a

specific limitation on the power to tax and spend, reasoning that it
had been included in the first amendment by the framers of the
Constitution as a "specific bulwark" against forcing a citizen to
contribute even "'three pence ...

tablishment.'

"'4

for the support of any one es-

Therefore, the Court concluded that a citizen, as

a taxpayer, was a proper party to invoke judicial power to adjudicate the issue of government support of religion.4 8

Justice Harlan dissented vigorously in Flast, noting that the
majority's test did not logically relate to the plaintiff's stake in the
outcome of the litigation. 49 The nexus test, however, permitted the
expenditure of tax funds in the administration of an essentially regulatory statute." Id.
46. Id. at 102-03. The "specific limitation" requirement was the means by which the
Court distinguished Frothinghamfrom Flast.Id. at 105.
47. Id. at 103-04. This remark upon which the Court relied so heavily, was found in
James Madison's Memorial and Remonstrance Against Religious Assessments, 2 WRTNGS
OF JAMES MADISON 183, 186 (Hunt ed. 1901).
48. 392 U.S. at 114. There were three concurring opinions in Flast. Justice Douglas
advocated opening courtroom doors to the public action: "I would not be niggardly ... in
giving private attorneys general standing to sue." 392 U.S. at 111 (Douglas, J., concurring).
Justice Stewart sought to limit the category of specific limitations on government taxing and
spending to the establishment clause alone. Id. at 114 (Stewart, J., concurring). Justice Fortas suggested that "[p]erhaps the vital interest of a citizen in the establishment issue, without reference to his taxpayer's status, would be acceptable as a basis for this challenge." Id.
at 115-16. Justice Fortas' idea is similar to the one adopted as a basis for standing in Americans United. See note 75 & accompanying text infra.
49. 392 U.S. at 117 (Harlan, J., dissenting). In his dissent, Justice Harlan pointed out
the problems inherent in the Court's nexus test. He explained that the taxpayer's interest is
logically invocable only when the validity of tax liabilities assessed to the plaintiff is at
stake. Id. Because "[a]ny rights of a taxpayer with respect to the purposes for which [tax]
funds are expended are ... subsumed in, and extinguished by, the common rights of all
citizens," id. at 119, Justice Harlan reasoned that the majority went awry by attaching any
personal or proprietary interest in the unconstitutional expenditure by the government. Id.
He recognized that the plaintiffs before the Court were "indistinguishable from any group
selected at random from among the general population." rd. at 119-20. The suit, then, could
only be regarded as a "'public [action]' brought to vindicate public rights." Id. at 120.
Justice Harlan went on to aemonstrate that the Court's nexus test is not related to the
plaintiff's interest in the outcome of the suit. That the expenditure might be incident to a
regulatory scheme, and not an exercise of the taxing and spending power, would not affect
the plaintiff's interest in the case. Id. at 122-23. In addition, "[t]he intensity of a plaintiff's
interest in a suit is not measured, even obliquely, by the fact that the constitutional provision under which he claims is, or is not, a 'specific limitation' upon Congress' spending powers." Id. at 123.
Justice Harlan believed that whatever the majority's methods, the "essence of its reasoning" had something more to do with its view of the fundamental nature of the establishment clause and its association with individual liberty. Id. at 125. However, he rejected the
use of "isolated dicta extracted from the clause's complex history" to make distinctions be-
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Court to respond to the "urgent necessities of the case" 50 while not
endorsing public actions in general. Although the Flast test seemed
to be a liberal step in the direction of permitting citizen suits in
the federal courts, subsequent Supreme Court decisions have
tween the establishment clause and other constitutional provisions. Id. at 126. Justice
Harlan also noted one commentator's observation that" 'to treat [Madison's Remonstrance]
as authoritatively incorporated in the First Amendment is to take grotesque liberties with
the simple legislative process, and even more with the complex and diffuse process of ratification of an amendment by three-fourths of the states.'" Id. at 126 n.15 (quoting Brown,
Quis Custodiet Ipsos Custodes?-The School-Prayer Cases, 1963 Sup. CT. REV. 1, 8).
Justice Harlan feared that outright recognition of a personal right in the establishment
clause, enforceable at the behest of any citizen, would open courtroom doors to other generalized complaints about the violation of constitutional provisions that could also be characterized as granting personal rights inhering in each citizen. Id. at 129 n.18. Instead, he suggested that Congress authorize judicial review for cases like the one before the Court. Id. at
132. Six years later Justice Powell stated that Justice Harlan's critique of the nexus test in
Flast was "unanswerable." United States v. Richardson, 418 U.S. 166, 182 (1973) (Powell, J.,
concurring).
The decision in Flast has also sparked considerable critical commentary. See J. VNIG,
LEGAL IDENTrrY: THE Coam OF AGE INPUBLIC LAW 124 (1978) [hereinafter cited as ViNING]; Bogen, Standing Up for Flast: Taxpayer and Citizen Standing to Raise Constitutional Issues, 67 Ky. L.J. 147 (1978) [hereinafter cited as Bogen]; Davis, supra note 11;
Scott, Standing in the Supreme Court-A Functional Analysis, 86 HARv. L. REv. 645
(1973).
According to Professor Vining, "[t]he Court [in Flast] could not honestly say to the
world that it was moved to examine an act of Congress to save the challengers a dollar, and
still talk of judicial economy, nonprejudicial error, and harm de minimus. No lawyer
presenting the arguments about 'taxpayer standing' and no justice writing the opinion could
have thought he was making serious statements meant to be believed. The enterprise was
wordplay, to hide acknowledgment that the persons before the Court 'were' secularists and
that the threat to secularism was what moved the Court to see a role for itself." VnunG,
supra, at 124-25.
Professor Bogen defends the Flast decision, stating that decisions on constitutional
standing "should center on the nature of the constitutional provision in question and
whether the particular provision would be more effective if enforced by citizen suits."
Bogen, supra, at 162. Analyzing the Flast situation in these terms, Professor Bogen concludes that the nexus test of Flast "appears to be insupportable" but that its result was
correct: the citizen is the most suitable litigant to protect the nonmajoritarian interest in
separation of church and state. Id. at 171.
Professor Davis suggests that "specificity," "adverseness," and "vigor," 392 U.S. at 106,
the three elements of a real case or controversy set forth by the Court in Flast,are "unquestionably desirable from a court's standpoint ... but ...these items may be either present
or absent when a taxpayer makes his challenge under a 'specific' clause and. . . they may
be either present or absent when a taxpayer makes his challenge under a nonspecific
clause .... [T]he three items depend almost wholly on the skill of counsel or lack of it
." Davis, supra note 11, at 606.
Professor Scott agrees with Justice Harlan that "there is simply no necessary connection between taxpayer status and the stake one has or feels in establishment issues." Scott,
Standing in the Supreme Court-A FunctionalAnalysis, 86 HARv. L. REV. 645, 661 (1973).
50. 392 U.S. at 116 (Fortas, J., concurring).
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evinced no intention to extend the Flast rule to provide standing
51
for taxpayers or citizens to litigate other constitutional claims.

Several noted commentators who regard current standing doctrine with disfavor suggest that plaintiffs motivated by ideology
rather than injury should be granted access to the federal courts to
bring a "public action" to air their grievances. Although the justifications for the public action have been discussed at length in the
legal literature,52 the Supreme Court has shown little indication of
affording such liberal interpretation to the case or controversy
requirement."

The Issue in Americans United: Establishment
Clause Standing
Prior to the decision in Americans United, standing to sue in
establishment clause cases was granted by federal courts either because of injury in fact or, in the case of taxpayer plaintiffs, under
51. See Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208 (1974); United
States v. Richardson, 418 U.S. 166 (1974).
52. The leading proponent of the public action is Professor Jaffe. See generally L.
JAFFE, JUDICIAL CONTROL OF ADmimsTRATrm ACTION 459-545 (1965); Jaffe, The Citizen as
Litigant in Public Actions: The Non-Hohfeldian or Ideological Plaintiff, 116 U. PA. L.
REv. 1033 (1968); Jaffe, Standing to Secure JudicialReview: Public Actions, 74 HARv. L.
Rav. 1265 (1961).
Professor Scott suggests that liberalization of standing should be achieved by a functional analysis of the courts' policymaking role and through the rationing of scarce judicial
resources. Scott, Standing in the Supreme Court-A FunctionalAnalysis, 86 HARv. L. REv.
645 (1973). In part, he theorizes that if a plaintiff cares enough to bear the costs of a suit,
then the courts may conclude that such a plaintiff has a sufficient stake in the outcome of
the action to satisfy the case or controversy requirement. Id. at 674. See also Monaghan,
ConstitutionalAdjudication: The Who and When, 82 YALE L.J. 1363 (1973); Tushnet, The
New Law of Standing: A Plea for Abandonment, 62 CORNELL L. REV. 663 (1977).
For arguments against the public action, see Brilmayer, The Jurisprudenceof Article
III: Perspectives on the "Case or Controversy" Requirement, 93 HAnv. L. REv. 297 (1979);
Brown, Quis Custodiet Ipsos Custodes?-The School PrayerCases, 1963 SUP. CT. REv. 1.
Professor Brown warns that "if the so-called public action that so attracts Professor Jaffe
were allowed with respect to constitutional challenges to legislation, then the halls of Congress and of the state legislatures would become with regularity only Act I of any contest to
enact legislation involving public officials in its enforcement or application. Act II would,
with the usual brief interlude, follow in the courts." Id. at 15 (footnote omitted).
53. The federal courts "have consistently held that Article III of the Constitution prevents judicial determination of any case in which the plaintiff has no interest at stake. The
Supreme Court so held in the carefully considered case of Sierra Club v. Morton ....
The
decision is likely to remain a mainstay of the law for the indefinite future. The courts have
power to reinterpret Article III, but they have no incentive to do so." K. DAvis, ADMNisTRATwv LAW OF THE SEVENTIEs § 22.21, at 524-25 (1976).
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the two-part test announced in Flast.
Injury in Fact and the Establishment Clause
The injury requirement for claims brought under the establishment clause has been liberally construed. When school prayer
and Bible reading laws allegedly "respecting the establishment of
religion" have a coercive effect on students, there is little difficulty
in finding injury sufficient to support standing. However, injuries
sufficient to confer standing under the establishment clause are not
limited to obvious types of harm such as coercion. Injury is
deemed present -when the complainant experiences an unwanted
impact as a result of the challenged government conduct." Parents
and their children are considered injured by religious influences in
the classroom when such practices are inimical to the parents' or
the children's beliefs.55
The leading case establishing that direct coercion, the most
easily cognizable form of injury under the establishment clause,
need not be present for standing is Engel v. Vitale.56 In Engel,
parents of schoolchildren were permitted to challenge the recitation of a nondenominational official state prayer in the schools, despite the fact that children who did not care to participate in the
prayer were permitted to leave the classroom or to remain silent.
This fact did not ameliorate the law in the eyes of the Court,
which declared: "The Establishment Clause, unlike the Free Exercise Clause, does not depend upon any showing of direct government compulsion and is violated by the enactment of laws which
establish an official religion whether those laws operate directly to
54. See, e.g., Board of Educ. v. Allen, 392 U.S. 236 (1968). In Allen, the plaintiff Board
of Education challenged a New York statute which provided funds for books in parochial
schools. Board members had taken an oath to support the Constitution. Believing the statute to be unconstitutional, the members alleged that they were forced to choose between
violating their oath and refusing to comply with the statute. They alleged that the latter
choice might result in their expulsion from office. Although the injury seems hypothetical, it
was sufficiently individualized to satisfy the Court's requirement for standing under the establishment clause.
55. See Abington School Dist. v. Schempp, 374 U.S. 203, 224 n.9 (1963) (Bible reading
in the classroom); Engel v. Vitale, 370 U.S. 421, 430 (1962) (prayer in the classroom); Zorach
v. Clauson, 343 U.S. 306, 309 n.4 (1952) (released time program in schools to permit children
to attend religion classes); Illinois ex rel. McCollum v. Board of Educ., 333 U.S. 203, 206
(1948) (religion teachers permitted to come into public schools to provide religious
instruction).
56. 370 U.S. 421 (1962).
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coerce nonobserving individuals or not."5
Standing was not questioned in Engel. The foregoing statement was addressed to the merits of the case. The statement does
demonstrate, however, the fact that establishment clause injury,
unlike injury from violations of the free exercise clause, may be
indirect. The Engel Court realized that illegal establishment of re-

ligion may occur with little direct impact on the individual. Thus,
to require coercive effect for standing might render the clause un-

enforceable. The establishment clause, by its wording, is a directive leveled at government conduct; its violation is not limited to a
finding of a directly coercive effect on an individual's behavior. 58
The lower federal courts have extended this liberal interpretation of injury to other fact situations. Local residents have been
granted standing to challenge the erection of a monument inscribed with religious symbols on courthouse grounds, 59 the delegation to religious officials of control over access to the Boston Commons during a papal mass,60 and the construction of a Christmas
creche on federal park land across the street from the White
House."1
57. Id. at 430. The Court implied that individuals may be indirectly coerced by an
establishment of religion: "When the power, prestige and financial support of government
is placed behind a particular religious belief, the indirect coercive pressure upon religious
minorities to conform to the prevailing officially approved religion is plain." Id. at 431. See
also Abington School Dist. v. Schempp, 374 U.S. 203, 208-20 (1963) (Court noted that absence from religious ceremonies may cast the children in a bad light and cause them to miss
school announcements).
58. One noted observer, Professor Sutherland, found that in Engel the Supreme Court
had implicitly revised its view on standing. Sutherland, Establishment According to Engel,
76 HARv. L. Rav. 25, 27 (1962). Professor Sutherland reasoned that because the children
were not directly coerced by the operation of the law in question, no palpable injury had
been suffered beyond a violation in the abstract of the constitutional principle of separation
of church and state. Id. at 26-27. Professor Kurland agreed, suggesting that standing in
Engel was, perhaps, the Supreme Court's first step towards recognition of the public action.
1962 SUP.
Kurland, The Regent's PrayerCase: "Fullof Sound and Fury, Signifying ....
CT. REv. 1, 22.
Professor Davis refuted this view of Engel incisively and emphatically- "The tradition
Because the plainof the Supreme Court against the public action is strong and clear ....
tiffs in the Engel case were adversely affected, the Court's action with respect to standing in
the Engel case seems in all respects in accord with conventional doctrine." Davis, Standing
to Sue in Religious Cases, reprinted in JuDicunY COMM. HEARINGS, supra note 11, at 475,
477.
59. Anderson v. Salt Lake City Corp., 475 F.2d 29 (10th Cir.), cert. denied, 414 U.S.
879 (1973) (Douglas, Marshall, and Brennan, JJ., voted to grant certiorari).
60. Baird v. White, 476 F. Supp. 442 (D. Mass. 1979).
61. Allen v. Hickel, 424 F.2d 944 (D.C. Cir. 1970).
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The plaintiffs in these cases all resided in the area surrounding the public property allegedly being used for religious purposes.
As local residents, they were regarded as having a beneficial interest in the public use of the land. 2 According to the courts, this
beneficial interest endows such plaintiffs with a personal stake in
the controversy sufficient to support standing. None of these "local
resident" cases have been reviewed by the Supreme Court,63 how-

ever, and the beneficial interest theory has not yet been expressly
adopted by the Court.
Although the injury required in establishment clause cases
thus has often been minimal, some individual impact, if not injury,
has been required to have been experienced by the complaining
party. Plaintiffs in establishment clause cases have been granted
standing because they belong to a differentiable class of persons:
"those affected by the laws and practices against which their complaints were directed." 6'
Americans United
Pursuant to the Federal Property and Administrative Services
Act of 1949,5 the Department of Health, Education and Welfare
62. See Allen v. Hickel, 424 F.2d 944, 946-47 (D.C. Cir. 1970); Anderson v. Salt Lake
City Corp., 475 F.2d 29 (10th Cir.), cert. denied, 414 U.S. 879 (1973), and Baird v. White,
476 F. Supp. 442 (D. Mass. 1979), both rely on Allen in allowing standing but do not discuss
the beneficial interest theory. The language of Anderson, however, is broader than the language of Allen: "[The plaintiffs have standing based on their beliefs about religion to
question whether those beliefs have been infringed upon by an alleged use of public property for religious purposes." 475 F.2d at 31. Cf. Brashich v. Port Authority of N.Y., 484 F.
Supp. 697 (S.D.N.Y. 1979). Brashich asserted standing as a frequent user of John F. Kennedy Airport to contest the leasing of sites by the Port Authority to religious groups for the
erection of chapels. The court held that Brashich did not have standing because he had not
alleged any direct injury. The court cited Allen but found that the plaintiff had not alleged
any denial of "any right as a member of the public to the use of public lands." Id. at 703.
63. The Supreme Court denied certiorari in Anderson v. Salt Lake City Corp., 475
F.2d 29 (10th Cir.), cert. denied, 414 U.S. 879 (1973). See note 59 supra.
64. Abington School Dist. v. Schempp, 374 U.S. 203, 224 n.9 (1963).
65. Federal Property and Administrative Services Act of 1949, ch. 288, 63 Stat. 377
(codified in scattered sections of 40, 41, 44, 50 app. U.S.C.). The transfer was authorized by
40 U.S.C. § 484(k)(1) (1976), which provides: "Under such regulations as he may prescribe,
the Administrator is authorized, in his discretion, to assign to the Secretary of Health, Education and Welfare for disposal such surplus real property, including buildings, fixtures, and
equipment situated thereon, as is recommended by the Secretary of Health, Education and
Welfare as being needed for school, classroom, or other educational use, or for use in the
protection of public health, including research. (A) Subject to the disapproval of the Administrator within thirty days after notice to him by the Secretary of Health, Education and
Welfare of a proposed transfer of property for school, classroom, or other educational use,
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(HEW) transferred surplus government property to a sectarian,
tax-exempt Christian college.66 Under the Act, HEW was authorized to grant a discount (called a "public benefit allowance") in
consideration of benefits that may accrue to the public from the
transferee's use of the property for educational or public health
purposes.17 Seventy-seven acres of surplus property, including
buildings, equipment, and appliances formerly constituting Valley
Forge Army Hospital, were transferred to the college subject to a
100% public benefit allowance. In exchange for an agreement to
use the property for the designated educational purposes for thirty
years, the college was thus relieved of any financial obligation to
the government.68
Americans United for Separation of Church and State learned
of the transfer from a news release6 9 and initiated the suit"0 for
declaratory and injunctive relief despite the fact that the transfer
the Secretary of Health, Education and Welfare, through such officers or employees of the
Department of Health, Education and Welfare as he may designate, may sell or lease sfich
real property, including buildings, fixtures, and equipment situated thereon, for educational
purposes to the States and their political subdivisions and instrumentalities, and tax supported educational institutions, and to other nonprofit educational institutions which have
been held exempt from taxation under section 501(c)(3) of title 26."
66. The defendant institution, Northeast Bible College, later known as Valley Forge
Christian College, is supervised by the Assemblies of God and offers a Christian service
curriculum at the college level. Its programs seek to prepare students for ministerial, missionary, and other church leadership and teaching positions. "[Riegular participation in
Christian activities is mandatory for all students." Americans United for Separation of
Church and State, Inc. v. HEW, 619 F.2d 252, 254 (3d Cir. 1980), cert. granted,49 U.S.L.W.
3596 (1981).
67. 40 U.S.C. § 484(k)(1)(C)(1976) provides: "In fixing the sale or lease value of property to be disposed of under subparagraph (A) and subparagraph (B) of this paragraph, the
Secretary of Health, Education and Welfare shall take into consideration any benefit which
has accrued or may accrue to the United States from the use of such property by any such
State, political subdivision, instrumentality, or institution."
68. Americans United for Separation of Church and State, Inc. v. HEW, 619 F.2d 252,
253 (3d Cir. 1980), cert. granted, 49 U.S.L.W. 3596 (1981). "The total fair value of the property, acquired by the government at an estimated cost of $10,374,386.00, was stated to be
$1,303,730.00 at the time of transfer." 619 F.2d at 253. The transfer took place in August,
1976. Id.
69. Brief for Appellee Valley Forge Christian College at 7, Americans United for Separation of Church and State, Inc. v. HEW, 619 F.2d 252 (3d Cir. 1980), cert. granted, 49
U.S.L.W. 3596 (1981).
70. The suit was originally filed in the United States District Court for the District of
Columbia, with the government named as the sole defendant. The suit was transferred to
the Eastern District of Pennsylvania, where the college is located, and the college was ineluded as an additional defendant. Brief for Appellee at 3, Americans United for Separation
of Church and State, Inc. v. HEW, 619 F.2d 252 (3d Cir. 1980), cert. granted, 49 U.S.L.W.
3596 (1981).
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did not affect the plaintiffs in any way 1 beyond its offense to their
interest in constitutional government and to their concern for the
separation of church and state. The trial court dismissed the action, holding that the plaintiffs lacked standing to sue as taxpayers. 72 The trial court "didnot address the question of their standing
as citizens to challenge a violation of their right under the first
amendment to a government that does not establish religion."
The Third Circuit reversed in a divided opinion. All three
judges accepted the district court's determination that the appellants did not meet the stringent requirements of taxpayer standing,7 4 but the majority and the concurrence concluded that Americans United alleged a sufficient injury in fact to a citizen's interest
in a government that does not establish religion. This interest, the
court declared, was "within the zone of interests protected by the
Establishment Clause. 75 Accordingly, appellants were granted
standing to sue.
Americans United and the Beneficial Interest Test
The result in Americans United does not appear consistent
with establishment clause standing cases involving the beneficial
interest theory. The government act at issue in Americans United
affected no interest of the plaintiffs other than their interest in a
government that does not establish religion. The individual plaintiffs did not reside in the vicinity of the college, nor did they represent interests competing for the grant of the surplus property.
There was no distinct impact experienced by the plaintiffs with
which the court may have justified standing in the orthodox sense.
Viewed on a continuum in light of past cases, the "injury" suffered
by the plaintiffs in Americans United seems close-to that suffered
by the plaintiffs offended by religious uses of public property. It is
difficult to draw the line between injury and noninjury in such
cases, but, at minimum, a local resident plaintiff's injury from religious use of public land is more distinct because such plaintiffs are
71. None of the named plaintiffs reside near the property in question. See Brief for
Appellee at 3-6, Americans United for Separation of Church and State, Inc. v. HEW, 619
F.2d 252 (3d Cir. 1980), cert. granted, 49 U.S.L.W. 3596 (1981).
72. 619 F.2d at 254.
73. Id.
74. Id. at 254; id. at 268 (Rosenn, J., concurring); id. at 268 (Weis, J., dissenting). See
notes 40-50 & accompanying text supra; notes 79-83 & accompanying text infra.
75. 619 F.2d at 254, 266.
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"directly affected by the laws and practices against which their
complaints were directed.

70

Like the plaintiffs in Americans

United, a local resident plaintiff's primary concern is in a government that does not establish religion. However, the impact upon
local resident plaintiffs is distinguishable from that suffered by the
plaintiffs in Americans United in several ways. The alleged establishment is experienced by the local resident plaintiffs directly; it
is thrust upon them as a part of their community environment. 7
Thus, local resident plaintiffs are distinguishable from the "polity
as a whole" by geographic proximity"8 to the offensive governmental conduct. Those who live near public land that is being used for
religious purposes suffer a personal affront and may be regarded as
having an individual right to avoid exposure to governmentally
sponsored religious "messages" and the subtle indoctrination that
may result. In contrast, the plaintiffs in Americans United sought
to challenge a transaction brought to their attention by a news release. The transaction was not thrust upon the American United
plaintiffs; they are not distinguishable by their proximity to or personal experience of the transaction challenged.
Americans United and the Flast Exception
The facts of Americans United are also troublesome in light of
Flast.According to the Third Circuit, the facts of the case failed to
satisfy the first requirement for taxpayer standing-that the challenged action be an exercise of the government's taxing and spending power. The conveyance of property at issue in Americans
76. Abington School Dist. v. Schempp, 374 U.S. 203, 224 n.9 (1963).
77. In Allen, the circuit court rejected the argument that the plaintiffs suffered no real
injury because they could have avoided walking near the nativity scene, stating. "Plaintiffs
were entitled, as members of the public, to enjoy the park land and its devotion to permissible public use; a government action cannot infringe that right or require them to give it up
without access to the court to complain that the action is unconstitutional." 424 F.2d at 947.
78. Geographic proximity may not be the only test. The court in Allen suggested in
dicta that although the plaintiffs were residents of the metropolitan area served by park
lands in the District of Columbia, "in a broader sense the . .. park [located across the
street from the White House] serves all citizens of the nation who come to the Nation's
capital... to visit its sites and monuments ....

Citizens ... have standing to complain

when the park lands are impermissibly devoted to uses that contravene the Establishment
Clause." Id. Thus, an alternative theory for standing, particularly in the cases involving
public attractions, may be that use rather than proximity, confers standing. Cf. United
States v. Students Challenging Regulatory Agency Procedures, 412 U.S. 669 (1973) (plaintiffs must allege use of the area to acquire standing to complain of ecological destruction);
Sierra Club v. Morton, 405 U.S. 727 (1972) (same).
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United was made pursuant to the Federal Property Act.79 According to the legislative history of the Act"0 and judicial opinions interpreting it,81 the constitutional authority for the Act is not the
taxing and spending clause, but rather the property clause of article IV, 2 which authorizes Congress to dispose of federal property.
Americans United argued unsuccessfully that the property in question was purchased and improved with funds acquired through the
taxing power, and that therefore it had standing to sue under
Flast. The district and circuit court judges were all in accord that
a grant of tangible property could not be analogized to the'cash
grant enactment challenged in Flast, agreeing that the "government's actions in this case have only the most remote, indirect, and
speculative effect on plaintiffs as taxpayers."8 8
The court in Americans United did note that under the statute in question, property valued at over $25,000,000 had been
transferred to "denominationally sponsored organizations."'" It is
conceivable that faced with the facts in Americans United, the Supreme Court may expand the Flast test in order to reach the merits of this substantial claim. The Court in Flast explicitly excluded
expenditures incidental to a regulatory scheme from the scope of
the first nexus. The government conduct at issue in Americans
United is not such an expenditure; it is, rather, a direct grant of
property that could have been sold to alleviate the taxpayers' burden or which might otherwise have been put to a use not violative
of the establishment clause. Federal property is acquired by the
taxing and spending power; the coerced financial support of relig79. Federal Property and Administrative Services Act of 1949, ch. 288, 63 Stat. 377
(codified in scattered sections of 40, 41, 44, 50 app. U.S.C.). For the text of the particular
statute authorizing this conveyance, see note 65 supra.
80. See, e.g., H.R. REP. No. 670, 81st Cong., 1st Sess., reprinted in [1949] U.S. CODE
CONG. & AD. NEws 1475.

81.

See, e.g., Rhode Island Comm. on Energy v. GSA, 561 F.2d 397 (1st Cir. 1977).

82. "The Congress shall have Power to dispose of and make all needful Rules and
Regulations respecting the Territory or other Property belonging to the United States
." U.S. CONST. art. IV, § 3, cl. 2.
83. Brief for The Federal Appellees at 7, Americans United for Separation of Church
and State, Inc. v. HEW, 619 F.2d 252 (3d Cir. 1980), cert. granted,49 U.S.L.W. 3596 (1981).
The government argued that because of the property's original use as an Army hospital,
taxpayers had received the full benefit of their tax dollar. The Government characterized
the defendant's arguments that the proceeds from a sale of the property could have offset
tax bills as speculative because the property might have been transferred gratuitiously to
another group or might have been left unused, resulting in maintenance costs to the government. Id.
84. 619 F.2d at 254.
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ion inherent in the Flast situation is at least arguably present in
Americans United. Arguments to the effect that any possible tax
savings from a sale of surplus property are too speculative should
not dissuade the Court from expanding the first nexus of Flast because the same argument applies to the Flast situation as well. 5
According to some commentators, the Flast Court specifically
excluded regulatory expenditures from the scope of the test because regulatory action directly affects the interests of persons regulated by the government," and such individuals will have standing to challenge violations of the establishment clause under
traditional injury standards. To expand the Flast test to include
direct grants of valuable property would not contravene this implicit rationale of the first nexus requirement. As in Flast, there
would be no persons directly regulated by the government act in
question to bring the property grant issue to court.
The facts of Americans United test the limits of federal court
liberality in establishment clause standing. Americans United was
brought under the same clause that occasioned the narrow taxpayer exception in Flast, yet the facts of the case do not fall precisely within the taxing and spending requirement of the first
nexus. The plaintiffs in Americans United sought only to show
that the government had violated the establishment clause by
transferring surplus property to a sectarian school. Injunctive relief
or rescission of the conveyance to the college would have had no
effect upon the plaintiffs, except vindication of the principle of
separation of church and state and the assurance to the plaintiffs
that they live under a government that does not establish religion.
The proper way to find standing in the case, the Third Circuit determined, was to establish the existence of a constitutional injury
to the plaintiffs' "shared individuated right"8' 7 to a government
that does not establish religion.
85. Despite these arguments, one might return to the reasoning of Justice Harlan's
dissent in Flast that a challenge of a tax expenditure bears no relation to the taxpayer's
pocketbook and that the Flast majority's implicit assumption that "regulatory programs are
necessarily less prodigal of public funds than are grants-in-aid" is "demonstrably false." 392
U.S. at 123 (Harlan, J., dissenting). See note 49 supra. See also Davis, supra note 11, at 604.
86. See Bogen, supra note 49, at 170-71; The Supreme Court, 1967 Term, 82 HARv. L.
Rav. 93, 229-30 (1968).

87. 619 F.2d at 261.
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The Shared Individuated Right: A New Approach
to Establishment Clause Standing
In support of its decision in Americans United, the majority
examined the liberalization of administrative law standing in Association of Data Processing Service Organizations v. Camp," and
noted that the liberalization of standing to challenge administrative action both removed the protection afforded the government
by traditional standing law and increased the categories of interests to be protected, particularly interests that are noneconomic.8 9
The plaintiff in DataProcessinghad been injured economically by
competition in the data processing industry resulting from a ruling
of the Comptroller of the Currency allowing banks to enter the industry. Economic harm resulting from competition, however, was
not recognized as a legally protected interest. Under the legal interest test, "unless the right invaded [was] a legal right-one of
property, one arising out of contract, one protected against tortious
invasion, or one founded on a statute which confers a privilege" 9 0-the plaintiff was without standing and thus without a
means of redress for the harm suffered as a result of an exercise of
governmental authority. The Court nevertheless excised the part of
the old standing doctrine that required invasion of a legal interest.
The legal interest test, the Court stated,
88. 397 U.S. 150 (1970).
89. 619 F.2d at 255-58. Standing to challenge administrative actions was severely limited prior to the 1970 decision in Data Processing.In addition to the constitutional prerequisite of injury, a litigant had to allege that a legally protected interest was being infringed.
The legal interest test represented the courts' refusal to recognize a challenge to a governmental action unless it could be analogized to the traditional "private dispute settling"
function of the courts. See generally K. DAvis, ADMINISTRATIvE LAW TEXT §§ 22.01-.08 (3d
ed. 1972); K. DAvIs, AUmmisTRATv LAW TREATISE § 22 (Supp. 1970); VINING, supra note

49, at 21.
Professor Vining regards the legal interest test as the courts' formalistic "bow to the
private-dispute settling function of courts." VINING, supra note 49, at 21. He explains that
the test arose not from an explicit limitation on judicial power, but from the historical role
of early judges as "servants of the sovereign." Id.
90. Tennessee Power Co. v. TVA, 306 U.S. 118, 137-38 (1938). Not only did this test
confuse standing with the merits (that is, the plaintiff's failure to state a claim upon which
relief could be granted), it also served to insulate the government from challenge, even when
its actions were illegal. Professor Wright criticized this test as circuitous: "It used to be said
that to have standing the plaintiff must be able to demonstrate injury to a legally protected
interest. Such an approach is demonstrably circular: if the plaintiff is given standing to
assert his claims, his interest is legally protected; if he is denied standing, his interest is not
legally protected." C. WRIGHT, HANDBOOK OF THE LAW OF FEDERAL COURTS § 13, at 47 (3d ed.
1976) (footnote omitted).
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goes to the merits. The question of standing is different. It concerns, apart from the 'case' or 'controversy' test [that is, injury in
fact] the question whether the interest sought to be protected by
the complainant is arguably within the zone of interests to be
protected or regulated by the statute or constitutional guarantee
in question.9 1
This new test meant that aside from the presence of "injury in
fact, economic or otherwise" 92 a plaintiff need show only that according to the legislative intent and history of the statute or constitutional provision in question, his or her interests were within
the contemplation of the statute or provision and ought to be
protected.93
When the Supreme Court announced the zone of interests test
in Data Processing, it indicated that the test was applicable to
constitutional claims. Nevertheless, the Court did not indicate how
a plaintiff could demonstrate that he or she was within the zone of
interests to be protected by a constitutional guarantee. The Supreme Court has not to date applied the test to citizen suits challenging unconstitutional conduct by the federal government.9 "
One problem with the zone of interests approach as applied by
the court in Americans United is that the test was not developed
in the context of cases dealing with abstract constitutional violations by the government, but rather in the context of cases dealing
with litigants directly and palpably harmed by administrative governmental action. Although the Supreme Court has not categorically separated the doctrine of standing on the basis of the nature
of the underlying claim and will decide standing questions with
reference to both constitutional and administrative cases, analysis
shows that constitutional and administrative standing questions
are distinct. 5
91. 397 U.S. at 153. This test "was apparently built upon § 10 of the Administrative
Procedure Act of 1946." VnMNG, supra note 49, at 39. See note 65 supra. The Act confers
standing to secure review upon "a person suffering legal wrong because of agency action, or
adversely affected or aggrieved by agency action within the meaning of a relevant statute." 5
U.S.C. § 702 (1976).
92. 397 U.S. at 152.
93. Professor Davis agrees with Justices Brennan and White, concurring in Data
Processing and Barlow v. Collins, 397 U.S. 159, 167 (1970), that the only test should be
injury in fact. Professor Davis argues that the zone of interest test is unnecessary, difficult
to apply, and ought to be eliminated. Davis, The LiberalizedLaw of Standing, 37 U. CHI. L.
REv. 450, 471-73 (1970).

94. See notes 107-21 & accompanying text infra.
95. "It is one thing for a court to hear an individual's complaint that certain specific
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Generally, standing in administrative cases raises questions of
statutory, rather than constitutional construction." When Con97
gress passed section 10 of the Administrative Procedure Act,

it

expressly authorized federal courts to allow plaintiffs whose interests had been affected by administrative action to seek judicial review. The limitation of standing in such cases "serves only to identify those interests which Congress meant to protect [within the
meaning of the relevant statute] and to assure that harm to those
interests has occurred."98 In contrast, federal courts may exercise
greater judicial self-restraint in constitutional cases. 99 Judicial interpretation of the Constitution is final and authoritative 00 and
courts are reluctant to pass on constitutional questions unless such
questions are pressed upon the courts by the necessities of a real
controversy. 101 The judicial branch exercises this restraint to avoid
confrontation with the legislative and executive branches. 10 2 Thus,
administrative claims pose a different inquiry than do constitugovernment action will cause that person private competitive injury... or a complaint that
individual enjoyment of certain natural resources has been impaired by such action. . . but
it is another matter to allow a citizen to call on the courts to resolve abstract questions."
Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208, 223 (1974) (citations and
footnote omitted).
96. See The Supreme Court, 1973 Term, 88 HARv. L. REv. 41, 240 (1974).
97. Administrative Procedure Act of 1946, § 10, 5 U.S.C. §§ 701-702 (1976 & Supp. H
1978) (amending 5 U.S.C. §§ 1009-1009(a) (1946)).
98. The Supreme Court, 1973 Term, 88 HAuv. L. REv. 41, 241 (1974).
99. See note 101 infra. See generally J. NOWAK, R. ROTUNDA, & J. YOUNG, CONsTrrUTIONAL LAW 83-84 (1978).
100. Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803). See generally Monaghan,
Constitutional Adjudication: The Who and When, 82 YALE L.J. 1363, 1365-68 (1973).
101. The Supreme Court articulated this reluctance in Schlesinger v. Reservists
Comm. to Stop the War, 418 U.S. 208, 221 (1974): "[Wlhen a court is asked to undertake
constitutional adjudication, the most important and delicate of its responsibilities, the requirement of concrete injury further serves the function of insuring that such adjudication
does not take place unnecessarily." See also Rescue Army v. Municipal Court, 331 U.S. 549,
575-85 (1947); Liverpool, N.Y. & Phil. S.S. Co. v. Commissioners of Emigration, 113 U.S. 33,
39 (1885).
102. A concrete injury "insures the framing of relief no more broad than required by
the precise facts to which the court's ruling would be applied." 418 U.S. at 222. Such a
"discrete factual context" prevents "conflict between the coordinate branches [and avoids
opening] the Judiciary to an arguable charge of providing 'government by injunction."' Id.
For a general discussion of judicial review and the potential confrontation between coordinate branches of government, compare A. BICKEL, THE LEAST DANGEROUS BRANCH
(1962) and Bickel, The Supreme Court, 1960 Term-Foreward: The Passive Virtues, 75
HARv. L. REv. 40 (1961) with Gunther, The Subtle Vices of the "Passive Virtues"-A Comment on Principle and Expediency in Judicial Review, 64 COLUM. L. REv. 1 (1964) and
Wechsler, Toward Neutral Principles of ConstitutionalLaw, 73 HARv. L. REv. 1 (1959).
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tional claims.
Data Processing was a landmark decision in that it enabled
those harmed by administrative acts to seek redress in the federal
courts, even if the interest alleged to have been injured did not fall
into the traditional categories of legally protected interests.103T
However, it did not do away with the injury in fact requirement. 0
Unlike statutory claims, injury, or at least direct impact on the litigant, as a result of the government action generally is absent in a
citizen taxpayer's suit that alleges a constitutional violation. Citizens and taxpayers bring suits to enforce the Constitution because
they perceive the dangers of unconstitutional governance, not because the relief to be gained accrues to them personally.
The liberalization of federal statutory standing has permitted
those harmed by agency acts to seek judicial review. To extend review to citizen suits seeking to enforce constitutional provisions'0 5
forces the Court into a role it has historically been reluctant to
adopt: that of a governmental branch with the power to enjoin the
decisions of its coequal branches at the behest of any interested
citizen. 106
Several years after Data Processing, the Supreme Court denied standing in United States v. Richardson0 7 and Schlesinger v.
Reservists Committee to Stop the War,'0 8 both of which involved
challenges to allegedly unconstitutional conduct by the federal
government. The Supreme Court failed to invoke Data Processing
in these two decisions, in contrast to the Third Circuit's reliance
on Data Processing in Americans United. In Richardson, the
plaintiff had sought to obtain a declaration that the Central Intel103. See generally K. DAviS, ADMNISTRATr
LAW TEXT 422-24 (3d ed. 1972).
104. See 397 US. at 152.
105. Other courts have used the DataProcessingtest in the determination of standing
to litigate constitutional claims under the establishment clause. See Anderson v. Salt Lake
City Corp., 475 F.2d 29, 31 (10th Cir. 1973); Committee for Pub. Educ. & Religious Liberty
v. Rockefeller, 322 F. Supp. 678, 685 (S.D.N.Y. 1971). But see ACLU v. Board of Pub.
Works, 357 F. Supp. 877, 882-83 (D. Md. 1972).
One treatise on constitutional law refers to the Data Processing test as the "modern
approach for non-constitutional claims." J. NoWAK, R. ROTUNDA, & J. YOUNG, CONSTITUTIONAL LAW 73 (1978). But see TRmE, supra note 8, at 80 n.4: "Although this precise formulation was shaped to meet a challenge to administrative action on federal statutory grounds,
it has become the standard formula in federal constitutional challenges to legislative, executive and administrative acts alike."
106. See note 102 supra.
107. 418 U.S. 166 (1974).
108. 418 U.S. 208 (1974).
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ligence Agency Act'0 9 was unconstitutional because it permitted
the CIA to account for its expenditures "solely on the certificate of
the Director."1 1 0 The suit alleged that this provision violated article I, section 9, clause 7 of the Constitution, which requires a regular statement and account of public funds."" A divided Court denied standing to the plaintiff, stating that he fell "short of the
standing criteria of Flast" and "neatly... within the Frothingham holding left undisturbed. 11 2 The plaintiff's challenge in Richardson was not addressed to the taxing and spending clause of the
Constitution, the Court stated, but rather to the statutes regulating the CIA.1113 Thus, Richardson's claim was a mere "generalized
grievance" and the impact of the alleged violation was "plainly un14
differentiated" and "common to all members of the public."
In Reservists, the plaintiffs, seeking to represent members of
the Armed Forces Reserves opposing military involvement in Vietnam and citizen-taxpayers in general, brought a class action challenging the eligibility of over one hundred members of Congress
who were also members of the Reserves. The plaintiffs claimed this
dual membership violated the incompatibility clause of the Constitution.1 5 They alleged injury in that those members of Congress
were "subject to the possibility of undue influence by the Executive Branch, in violation of the concept of independence of Congress implicit in Art[icle] I of the Constitution."'""
The Supreme Court denied standing to the Reservists as citizens, reasoning that the nonobservance of the clause "would adversely affect only the generalized interest of all citizens in consti109. Central Intelligence Agency Act of 1949, ch. 695, § 4, 63 Stat. 880 (current version
at 50 U.S.C. §§ 403-403j (1976)).
110. 50 U.S.C. § 403j(b) (1951).
111. "No money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law; and a regular Statement and Account of the Receipts and Expenditures
of all public Money shall be published from time to time." U.S. CONST. art. I, § 9, cl. 7. The
plaintiff claimed that he had individually attempted to obtain information about CIA expenditures, consonant, he argued, with his right under the Constitution, and had been refused. 418 U.S. 168. He was injured, he concluded, because without such information he
would not be fully informed voter. Id. at 176.
112. 418 U.S. at 174-75. See notes 35-50 & accompanying text supra.
113. 418 U.S. at 175.

114. Id. at 176-77 (quoting Ex parte Levitt, 302 U.S. 633, 634 (1938) (per curiam)).
115. "No Person holding any Office under the United States shall be a Member of
either House during his Continuance in office." U.S. CONsT. art. I, § 6, cl. 2.

116. 418 U.S. at 212.
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tutional governance and that is an abstract injury. 11. 7 The Court
held that the plaintiffs' challenge failed to satisfy the first prong of
the nexus test, that conduct must be an exercise of the taxing and
spending power; therefore, taxpayer standing on the Flast theory
was easily rejected. 1 " The Court retreated fully behind the Frothingham barrier once again, expressing a strong distaste for citizen
or taxpayer enforcement of the Constitution and stating:
[tjo permit a complainant who has no concrete injury to require a
court to rule on important constitutional issues in the abstract,
would create the potential for abuse of the judicial process, distort the role of the Judiciary in its relationship to the Executive
and the Legislature and open the Judiciary to an arguable charge
of providing "government by injunction." 119
The Court refused to accept the proposition that "all constitutional provisions are enforceable by any citizen simply because citizens are the ultimate beneficiaries of those provisions" because
such a proposition, the Court declared, "has no boundaries."'12 0
With the ban on citizen suits absent injury in fact left intact and
the Flast taxpayer exception narrowly construed, the Court made
clear in Richardson and Reservists that it is unwilling to grant
standing to citizens or taxpayers concerned with unconstitutional
government.
One explanation for the Supreme Court's failure to invoke the
Data Processingtest in Richardsonand Reservists is that the zone
of interests protected under a constitutional guarantee is necessarily much broader than the zone of interests to be protected under
a statute. Theoretically, all citizens have an interest in a government that acts within the confines of the Constitution; thus all citizens may be said to be "arguably within the zone to be protected
by the constitutional guarantee in question."' 2 1 Administrative acts
117. Id. at 217. The Court also concluded that the injury claimed was too speculative,
because the alleged nonobservance of the clause did not necessarily mean that the Reservist
members of Congress would not faithfully discharge their legislative duties. Id.
118. Id. at 228.
119. Id. at 222. In contrast to the suggestion in Reservists that standing involves separation of powers concerns, the Court in Fiast insisted that standing was an inquiry into the
appropriateness of the party seeking to invoke judicial power, not an inquiry into the issues
sought to be adjudicated. Thus, the Flast Court had no fear that the standing question
necessarily raised "separation of powers problems related to improper judicial interference
in areas committed to other branches of the Federal Government." 392 U.S. at 100. Justice
Harlan disagreed with this assumption. Id. at 130-33 (Harlan, J., dissenting).
120. 418 U.S. at 227.
121. 397 U.S. at 153. See The Supreme Court, 1973 Term, 88 HARv. L. REV. 41, 241
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do not affect the citizen qua citizen; the zone of interests test in
the administrative context is therefore much more circumscribed.
If a broad scope is given to the zone to be protected under the
Constitution, any allegedly unconstitutional act of government
could be deemed an "injury" to a protected interest. Nevertheless,
the Third Circuit explicitly invoked the Data Processing test in
Americans United. Unlike the Supreme Court in Reservists and
Richardson, the court determined that a citizen's general interest
in constitutional governance is arguably within the zone of interest
to be protected by the constitutional guarantee in question. 2 Although the court recognized the rule against generalized grievances-that standing cannot be based on an abstract injury to a
citizen's shared right to a government that acts within the confines
of the Constitution-it chose to distinguish establishment clause
claims from other constitutional claims that injure the "polity as a
whole

' 12 3

in order to limit the broad definition of a citizen's inter-

est in the Constitution to the context of the establishment clause.
The court relied on Sierra Club v. Morton1 2 for the proposition that injury may be shared by many and still be sufficient for
standing.125 The issue in Sierra Club, however, was environmental
injury, and the Supreme Court in that case insisted that only those
who used Mineral King Valley could be regarded 'as injured.1 28 In
contrast, when the establishment clause is violated, every citizen's
right to a government that does not establish religion is violated.
Of course, in some cases there may be plaintiffs, such as schoolchildren subjected to prayer-in-the-classroom laws, who are concretely
injured. In addition, persons who are particularly concerned with
the principle of separation of church and state, although injured
only in the abstract, may suffer ideologically more than the average
citizen.
According to the Third Circuit in Americans United, the establishment clause was designed to protect individuals from the
abuses of political majorities. This purpose gives establishment
clause injury its individuated status. The Third Circuit did not
grant standing in this case because the plaintiffs belonged to an
(1974).
122.
.123.
124.
125.
126.

619 F.2d at 254.
TRIBE, supra note 8, § 3-19, at 85.
405 U.S. 727 (1972).
619 F.2d at 258.
405 U.S. at 735.
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oppressed religious (or nonreligious) minority, but because they
belonged to a group especially concerned with an ideology that is
embodied in the Constitution. The court insisted that Americans
United's claim was not a generalized grievance and implied that
the plaintiffs were concretely injured simply because they were
separationists. 12 7 However, the Supreme Court in Sierra Club rejected the idea that a demonstrated ideological concern for a particular issue could be a basis for standing.1 2
As separationists, the plaintiffs in Americans United merely
wish to compel the government to observe the Constitution. However, there appears to be no distinction between the relief sought
by the plaintiffs in Americans United and the relief sought by
plaintiffs in any constitutional case where individual injury is absent. As Justice Harlan pointed out in Flast, "[t]he relief available
to such a plaintiff consists entirely of the vindication of rights held
in common by all citizens. ' ' 12 1 The majority's perception of injury
in fact in Americans United thus is strained. The only way in
which Americans United suffered in a manner distinguishable from
abstract injury is that its members are particularly concerned
about the injury suffered by all citizens when the government fails
to act within the confines of the establishment clause.
Like the court in Americans United, the Supreme Court in
Flast was moved to find a way to grant standing to plaintiffs interested only in preserving the principle of the establishment clause.
The Court in Flast created the nexus test in order to carve out an
establishment clause exception to the rule against allowing a plaintiff to pursue a generalized grievance. The court in Americans
United viewed the decision in Flast as limited by the plaintiffs'
allegation in the pleadings of their status as taxpayers. According
to the circuit court, this allegation constrained the Supreme Court
in Flast from finding a personal right in the establishment clause
sufficient to support standing.13 0 The dissent in Americans United
refuted this argument, noting that citizen standing in establishment clause cases was expressly urged in the Flast briefs and the
lower court dissent. s
127.
128.
129.
130.
131.
(S.D.N.Y.

619 F.2d at 265.
405 U.S. 727, 739-40 (1972).
392 U.S. at 118 (Harlan, J., dissenting).
619 F.2d at 261.
Id. at 270 (Weis, J., dissenting). See Flast v. Gardner, 271 F. Supp. 1, 11-13
1967) (Frankel, J., dissenting).
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As has been noted,1 2 the Court in Flast sought to limit its
decision allowing a citizen to adjudicate an abstract constitutional
right to the facts before it. The taxpayer test served this goal well.
However, the court in Americans United justifiably pointed out
that implicit in Flast was a vague recognition of a personal constitutional right.18 3 This recognition, however, was obscured by the
Flast Court's reluctance to base its decision on judicial recognition
of an abstract right conferred upon every citizen by the establishment clause. The Court in Flast seemingly was constrained by considerably more than the pleadings. The Court did not wish to establish a doctrine of standing that could be used as precedent for
future public actions.
The court in Americans United quotes the observation in Reservists that the recognition of a generalized grievance "as a sufficient basis for citizen standing to enforce judicially all constitutional provisions, 'simply because citizens are the ultimate
beneficiaries has no boundaries.' "18 In order to isolate establishment clause standing from a doctrine of constitutional claim standing that has no boundaries, the court in Americans United attempted to distinguish Reservists and Richardson from the case
before it. The court interpreted these cases as a refusal to grant
citizen standing to ideological plaintiffs. But this refusal, the court
declares, "turned as much on the inadequacy of the alleged interest sought to be protected as.

.

. on the deficiency alleged."13 5 The

Third Circuit found that a citizen litigant's concern for separation
of church and state is not an inadequate interest, but rather comprises a "particular concrete injury"1386 to a fundamental right supplying the necessary "personal stake in the outcome sufficient to
support standing.

'187

To support its decision, the court cites Baker v. Carr,"8 Abington v. Schempp,13 9 and Data Processing.These cases, however,
do not support the court's reasoning.140 The court cites the Su132. See notes 40-50 & accompanying text supra.
133. 619 F.2d at 262.
134. Id. at 263 (quoting Schlesinger v. Reservists Comm. to Stop the War, 418 U.S.
208, 227 (1974)).

135. 619 F.2d at 263.
136. Id. at 265.
137. Id.
138.
139.
140.

369 U.S. 186 (1962).
374 U.S. 203 (1963).
See 619 F.2d at 271 (Weis, J., dissenting).
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preme Court's discussion of Baker v. Carr in Reservists for the
proposition that "an allegation of 'concrete injury' to 'fundamental
.rights' may supply a 'personal stake. . . sufficient to support
standing.' "141 Baker, however, involved a claim challenging the
constitutionality of a failure to reapportion general assembly seats
among counties, allegedly resulting in the dilution of the plaintiffs'
voting strength. The Court in Baker allowed standing to vindicate
constitutional rights on the theory that the personal stake in a
fraction of a vote was sufficient to confer standing. 14 2 Baker was
not based solely on the "fundamental nature" of the right to vote,
but also on the fact that the plaintiffs, as individuals, had been
harmed by a dilution of the strength of their votes relative to other
voters. The Court in Baker was explicit in its recognition of individual harm to the plaintiffs before them, stating: "[V]oters who
allege facts showing disadvantage to themselves as individuals
'143
have standing to sue.
- The court in Americans United also cites the Supreme Court's
observation in Schempp that to acquire standing in establishment
clause cases, a plaintiff need not show that his or her religious freedom has been infringed.1 44 It is true that coercion is not required
to demonstrate injury under the establishment clause. 45 However,
standing in Schempp was granted not solely because the claim
arose under the establishment clause, but also because plaintiffs
were parents and schoolchildren directly affected by school prayer
in the classroom.14 6 The plaintiffs in Schempp had standing simply
because they personally suffered the impact of the law in question.
In addition, the Americans United court relies upon dicta in
Data Processingthat "a spiritual stake in First Amendment values
[is] sufficient to give standing to raise issues concerning the establishment clause. 1 14 7 Reliance on this dicta is misplaced. The Court
in Data Processingcited Schempp as authority for the remark, a
case in which, as just noted, the plaintiffs personally experienced
141.
142.
U.S. 669,
143.

Id. at 263.
See United States v. Students Challenging Regulatory Agency Procedures, 412
689 n.14 (1973).
369 U.S. at 206 (citing Colegrove v. Green, 328 U.S. 549 (1946)) (emphasis

added).
144.
145.
146.
147.

619
See
374
619

F.2d at 264.
notes 54-58 & accompanying text supra.
U.S. at 224 n.9.
F.2d at 264 (quoting Association of Data Processing Serv. Orgs. v. Camp, 397

U.S. 150, 154 (1970)).
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the impact of the governmental act in question.
The court in Americans United concludes, under the authority of Schempp, Data Processing,and Baker, that unlike the constitutional provisions at issue in Reservists and Richardson, "certain other constitutional provisions, such as the First Amendment,
create legal rights in individuals. ' 14s The interest asserted by the
plbaintiffs-injury to their "important concern in the separation of
church and state"'149-- was held not to suffer the same inadequacy
with which the majority characterized the interests asserted in Reservists and Richardson. 50

Implications of the Decision in Americans United
The-recent liberalization of standing rules in the federal courts
has included a recognition that injury to noneconomic values may
148. 619 F.2d at 265.
149. Id. at 262.
150. The concurrence in Americans United gives additional reasons for finding standing to sue. First, because the establishment clause operates to protect political minorities, it
must be enforceable through the judicial branch, as well as through the executive and legislative branches. Id. at 266-67 (Rosenn, J., concurring). Second, because an available plaintiff
is often lacking in establishment clause cases, standing should be granted liberally in a manner analogous to overbreadth challenges under the free speech clause. See id. at 267. The
concurrence views Flast as an attempt to fill the gap created by a constitutional provision
designed to protect political minorities yet often creating no impact on any one individual
when violated. Id. at 268. The Supreme Court, however, unequivocally stated in Richardson
that the unavailability of a suitable plaintiff is not a reason to confer standing on an otherwise unsuitable plaintiff. 418 U.S. at 179. See also 619 F.2d at 270-71 (Weis, J., dissenting).
The concurrence is probably correct, however, in suggesting that the Court recognized the
need for a suitable plaintiff implicitly when it created the complex test for taxpayer standing in Flast. The concurrence thus seems to advocate a public action for the establishment
clause in order to remedy a situation where the establishment clause may be violated and no
traditional plaintiff can be found. Third, the organizational purpose of Americans United is
an additional reason to grant standing, 619 F.2d at 268, although the concurrence acknowledges that the Supreme Court rejected this proposition in Sierra Club v. Morton, 405 U.S.
727, 739-40 (1972). See also Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 39-40
(1976). But see Sierra Club v. Morton, 405 U.S. 727, 757-58 (1972) (Blackmun, J., dissenting). Justice Blackmun wrote that standing should be granted to an organization with a
"provable, sincere, dedicated and established status." Id.
Currently, an association has standing to bring suit on behalf of its members only when:
"[(1)] its members would otherwise have standing to sue in their own right; [(2)] the interests it seeks to protect are germane to the organization's purpose; and [(3)] neither the
claim asserted nor the relief requested requires the participation of individual members in
the lawsuit." Hunt v. Washington Apple Advertising Comm'n, 432 U.S. 333, 343 (1977). If
organizational purpose is adopted as a basis for standing, courts will be compelled to make
difficult distinctions between organizations on the basis of the genuineness of their concern
for particular issues.
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be sufficient to confer standing on a plaintiff.1 51 The leading case
allowing standing based upon noneconomic injury, however, was
Sierra Club, which involved an environmental challenge. In environmental cases, even if the interest to be protected is aesthetic,
the impact on the individual is differentiable from the impact on
citizens who do' not use the particular area in question.1 5 2 A person
who has enjoyed the use of unspoiled wilderness suffers directly if
the government improperly permits the area to be destroyed.15 3
Where the injury to the plaintiff is not palpable, however, the
court has nothing with which to justify standing in the traditional
sense; standing in such circumstances can only be justified by a
recognition of ideological injury.
Why does the ideology embodied in the establishment clause
require special treatment? Does there exist any principled method
of distinguishing establishment clause cases from other attempts to
bring suit to rectify unconstitutional governance absent palpable
injury to the individual? One justification for unlimited standing
in establishment clause cases is based on a hierarchical view of the
Constitution. Ongoing violations of the principle of separation of
church and state may go unchallenged because no one has standing, or because those few who might have standing may be unwilling to litigate. Thus, it may be argued that standing doctrine
should be relaxed in establishment clause cases in order to preserve the important first amendment right to separation of church
and state. The establishment clause is unique, according to one observer, because "[t]here has been no difficulty in getting a court
determination of every single clause of the Bill of Rights, with the
one possible exception of the establishment of religion clause.' 15
Another justification for allowing unlimited standing in establishment clause cases is grounded in the view that the establishment clause creates a right inhering in each citizen because of its
151.
152.

See notes 25-27 & accompanying text supra.
See Sierra Club v. Morton, 405 U.S. 727, 734-35 (1972).

153. Id. at 735.
154.

Judiciary Comm. Hearings, supra note 11, at 56 (statement of Professor Leo

Pfeffer). Senator Ervin put it most effectively during the hearings when questioning a witmess who opposed establishment clause standing absent concrete injury: "Is it your position
that after they put this in the Constitution, for some purpose, whatever that purpose may
have been, that they were such intellectual nitwits that they didn't contemplate that there
could be no way in which the Court could even decide the question of whether the provision
was being violated?" Id. at 17 (remarks of Senator Sam J. Ervin, Jr.).
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.of religious liberty.' ,,5 The impor-

tance of the establishment clause in our form of government and
its guarantee of freedom to each individual citizen arguably gives it
a status that qualifies it for enforcement at the behest of any citizen. Justice Harlan, in his dissent in Flast, anticipated this argument and praised it for being "internally consistent"" 6 but rejected it because he believed any doctrine of standing based on the
relative importance of a constitutional command would "very substantially increase the number of situations in which individual citizens could present for adjudication 'generalized grievances about
the conduct of government.' "57 Justice Harlan suggested that arguments could be made for the enforcement of other constitutional
amendments at the behest of any citizen;18 to allow one form of
public action would be to weaken the barrier against others.
Public actions in establishment clause cases may arguably be
justified in light of the broad purpose of the clause. Foremost in
the framers' minds when they included the establishment clause in
the first amendment was the understanding that religious persecution went hand in hand with government establishment of religion.
Such persecution played a large part in the history of Europe; the
establishment clause is an expression of "the conviction that individual religious liberty could be achieved best under a government
which was stripped of all power to tax, to support or otherwise assist any or all religions." 59 The liberty protected by the clause may
be seen to include the "personal right not to be a part of a community whose official organs endorse religious views that might be
fundamentally inimical to one's deepest beliefs."' '10 From this view
of the establishment clause, it may be argued that standing need
not be predicated on orthodox notions of injury and that alleged
injury to spiritual values should suffice. 0 1 On the other hand, it
may also be argued that an establishment of religion effectively
creating an atmosphere of persecution would give rise to many potential plaintiffs sufficiently injured to meet orthodox standing re155. See 619 F.2d at 266 (quoting Abington School Dist. v. Schempp, 374 U.S. 203,
256 (1963) (Brennan, J., concurring)).
156. 392 U.S. at 129 n.18 (Harlan, J., dissenting).

157. Id. at 128.
158. Id.
159.

Everson v. Board of Educ., 330 U.S. 1, 30 (1947).

160. TRInE, supra note 8,§ 14-12, at 869.
161. See note 174 infra.
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quirements. Such persecution may be quite subtle, yet be sufficient
to confer standing because coercion is not a prerequisite to confer
standing in establishment clause cases.16 2
The court in Americans United was presented with the opportunity to adjudicate a possibly unconstitutional practice by the department of HEW that had been going on for some time and which
involved property valued at more than $25,000,000
O3 Granting
standing before the effects of government support of religion are
felt may be desirable. Permitting ideological plaintiffs to litigate
the constitutional issue in Americans United might enable the judiciary to correct a potential misdirection of government bureaucracy before the adverse effects of such misdirection are felt. Nevertheless, traditional standing doctrine maintains that the rights of
persons directly affected by governmental action should not be litigated by those with merely an ideological interest in constitutional
governance. The traditional injured plaintiff is viewed as better
able to "illustrate the adverse effects of the complained of activity. ' ' 1e Moreover, the motivation of an ideological plaintiff to challenge the constitutionality of governmental action remains unrecognized by the Supreme Court. "Motivation," the Court declared
in Reservists, "is not a substitute for the actual injury needed by
the courts and adversaries to focus litigation efforts and judicial
' 16 5
decisionmaking. 2
To permit any citizen to enforce the establishment clause, the
judiciary would have to view the proscription against establishment of religion as a constitutional command that is not limited to
circumstances in which individuals are directly affected. As one
commentator recently observed, "[tlo abandon the case or controversy doctrines would be, in effect, to say that it is not important
to find out who is personally affected and what their wishes are."166
If a local resident's interest in the use of public property is
sufficient for standing,16 7 it is at least arguable that residents in the
vicinity of the surplus property also have standing. Several lower
courts have held that local residents have a beneficial interest in
162.
163.
164.
165.
166.
167.

See notes 54-58 & accompanying text supra.
619 F.2d at 254.
Brilmayer, supra note 11, at 309.
418 U.S. at 226.
Brilmayer, supra note 11, at 314.
See text accompanying notes 59-78 supra.

THE HASTINGS LAW JOURNAL

[Vol. 32

the use of public land. 8 8 However, these local residents may welcome such a transfer and not only be unwilling to litigate the constitutional issue, but also may resent an unaffected individual's intervention in the matter. 6 9 The interest of the residents in the
Americans United situation thus may be based on the theory that
gratuitous transfers of surplus government property should not be
made to a sectarian school in possible violation of the establishment clause without affording standing to complain to those who
may benefit directly from a public, nonsectarian use of such
property.
The Supreme Court, however, has not expressly adopted the
idea that local residents have an interest in the constitutional use
of public property.1 70 Therefore, it is possible that the only potential litigant with sufficient injury to support standing in the Americans United situation would be another "educational institution
that had actually applied for the award of government property
[and] lost out to the Valley Forge Christian College. 17 1 Unless
such an entity exists and is willing to litigate, transfers such as the
one in Americans United may go unchallenged.
Local residents should be granted standing in cases such as
Americans United, particularly under the liberal requirements for
injury in establishment clause claims. Whether the facilities of an
Army hospital that employed 711 local persons should be granted
to a sectarian college is a legitimate community interest, involving
both economic and social concerns. Local residents opposed to
such a transfer are not airing a generalized grievance; they are invoking federal judicial power to settle a concrete dispute.
The difficulty in the Americans United situation may be that
no one who might have had standing was sufficiently motivated to
bring suit. If the establishment clause is contravened but no one
with standing cares to bring the issue to court, the establishment
clause may be unevenly applied in different parts of the country,
168.

E.g., Allen v. Hickel, 424 F.2d 944 (D.C. Cir. 1970). See text accompanying note

62 supra.
169. Although conclusive evidence is not available, it appears that community preferences were taken into account in selecting the transferee of the property in this case. A local

town committee recommended the college as the transferee of the surplus hospital property.
Brief for Appellee Valley Forge Christian College at 6, Americans United for Separation of
Church and State, Inc. v. HEW, 619 F.2d 252 (3d Cir. 1980), cert. granted,49 U.S.L.W. 3596
(1981).

170. See text accompanying notes 62-63 supra.
171.

619 F.2d at 264 n.72.
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depending upon the preferences of the community in which direct
effects of governmental action are felt.172 However, it may be
aruged that the fact that some communities may be in favor of
federal aid to sectarian schools should not control the Court's decision to intervene. If the Court is willing to analogize grants of surplus property to the cash grant situation in Flast,the taxpayer will
be the proper party to request judicial intervention 17 to stop
financial support of religion by the federal government, regardless
of the wishes of local residents.
The court in Americans United permitted the plaintiffs before
it to maintain what may be regarded as a public action. However,
the court does so only implicitly. In the court's view, a violation of
the establishment clause results in an injury in fact to any citizen
who cares to bring the issue to court. A finding of injury in fact
makes the action distinct from one in which the plaintiff has only a
generalized grievance. Because the question of injury logically relates to the party and not to the claim, the court's argument is
circular: injury in fact creates the cognizable claim, and the claim
is held to result in an injury in fact.
Assuming, as the court concludes in Americans United, that
there is indeed an injury suffered by the plaintiffs (and that the
suit is therefore not a public action), it is unclear how the injury
can be characterized. The injury may be the assault on the conscience of the individual 7 4 or it may be a threat to individual liberty. If the establishment clause was designed to protect such
abuse of individuals by political majorities, it should be enforced
by the judiciary at a citizen's request. If the injury can be characterized as a threat to individual liberty, however, it seems unfair to
disallow claims under other provisions of the Constitution. For example, the plaintiff in Richardson argued that the statute under
which the CIA allegedly violated the statement and accounts
clause threatened his participation in a democratic government.1 7 5
172. This result would be favored by at least one commentator. See generally Kauper,
Prayer, Public Schools and the Supreme Court, 61 MICH. L. REv. 1031, 1064 (1963).
173. See notes 84-86 & accompanying text supra.
174. One of the leading authorities on standing doctrine, Professor Jaffe, supports this
view. See Jaffe, The Citizen as Litigant in Public Actions: The Non-Hohfeldian or Ideological Plaintiff, 116 U. PA. L. Rav. 1033, 1046-47 (1968).
175. See notes 109-14 & accompanying text supra. Justice Douglas, in his dissent in
Richardson,declared: "From the history of the [statement and accounts clause] it is apparent that the Framers inserted it in the Constitution to give the public knowledge of the way
public funds are expended .... One has only to read constitutional history to realize [that
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One citizen may feel strongly about the church-state issue; another may feel strongly about the issues presented by other constitutional provisions. Which plaintiff suffers a greater injury in fact?
As one commentator observed, "once the reality of nonmonetary
injuries is accepted, it follows that an individual who attaches
more weight to some personal value than do most does suffer a
differential injury from its transgression. 178 But if the Supreme
Court accepts such a proposition, in addition to its acceptance of
noneconomic injury, the Court will no longer be able to maintain
the traditional barrier against ideological plaintiffs. Consequently,
any citizen with a particular concern for the abuse to be prevented
by enforcement of a constitutional provision may then allege a differentiated injury.
Conclusion
There are those who would like to see the courts open to
plaintiffs concerned with the government's adherence to the Constitution. Such individuals view the Constitution as designed in
the interests of all citizens. The government, Justice Douglas has
insisted, "operates within a constitutional framework that these
'177
citizens want to keep intact. That is ... their rightful concern.
Other individuals argue that "unrestrained standing . . . would
create a remarkably illogical system of judicial supervision of the
coordinate branches of the Federal Government. 1 '7 8 The Supreme
Court exercises great restraint toward adopting a role that might
place the judiciary in direct confrontation with its coequal
branches. Such confrontation in the context of the facts in Americans United will not be necessitated by direct injury to the comthe statement and accounts clause can only be enforced through the electoral process] would
shock Mason and Madison." 418 U.S. at 200 (Douglas, J., dissenting). But see Bogen, supra
note 49, at 169 (an analysis of why "process provisions" such as the statement and accounts
clause are not as effectively enforced through citizen suits as through other means).
176. Scott, Standing in the Supreme Court-A FunctionalAnalysis, 86 HAnv. L. REv.
645, 691-92 (1973).
177. Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208, 234 (1974)
(Douglas, J., dissenting).
178. United States v. Richardson, 418 U.S. 166, 189 (1974) (Powell, J., concurring).
Justice Harlan, dissenting in Flast, quoted Justice Holmes' observation that the executive
and legislative branches of the government "are ultimate guardians of the liberties and welfare of the people in quite as great a degree as the courts." Flast v. Cohen, 392 U.S. 83, 131
(1968) (Harlan, J., dissenting) (quoting Missouri, Kan. & Tex. Ry. Co. v. May, 194 U.S. 267,
270 (1904)).
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plaining party."" However, judicial restraint from instituting "government by injunction" directly conflicts in this case with the
favored status accorded the establishment clause under the Flast
doctrine.
Judicial intervention in the allegedly unconstitutional conduct
in Americans United may seem as necessary as intervention in
Flast in order to ensure that government policies are consistent
with judicial interpretation of the establishment clause. However,
the traditional definition of injury in fact cannot be applied to the
facts in Americans United. The presence of injury in fact should
not be determined by evaluating the nature of the interest alleged
because the nature of the interest is irrelevant to a determination
that injury exists. 8 ° Plaintiffs may always argue that their concerns are as important to them as the church-state issue was to the
Americans United separationists and that therefore they suffer the
same degree of injury as did the plaintiffs in Americans United.
The pressures that prompted the decision in Flast were present in Americans United as well. The Third Circuit in Americans
United was faced with a substantial establishment clause issue involving governmental support of religion in which a traditional
plaintiff was not before the court and may not have been readily
available. The taxpayer exception in Flast, however, was not a redefinition of injury but rather was an exception to traditional
standing doctrine based on the historical purpose of the establishment clause and on its relationship to the citizen as taxpayer. A
grant of standing to an essentially ideological plaintiff should not
be made by distorting the injury in fact standard.
The facts of Americans United may lead to a consideration of
the need to expand the first nexus of the Flast test. The property
grant in Americans United may be analogized to the cash grant in
Flast, thereby providing for judicial enforcement of the establishment clause in this case.
179. But see generally Monaghan, ConstitutionalAdjudication: The Who and When,
82 YALE L.J. 1363 (1973). Professor Monaghan argues that constitutional adjudication need
not be predicated on a showing of injury in fact. Id. at 1368-71.
180. The use of the injury in fact doctrine as a means of dismissing disfavored claims
has recently been criticized by some members of the Court. See Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 66 (1976) (Brennan, J., concurring and dissenting). See note
32 & accompanying text supra. If standing is determined by examining the claim and not
the plaintiff to determine the presence of injury in fact, this criticism may be even more
appropriate.
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If the Third Circuit's individuated injury approach is adopted,
courts may be compelled to evaluate the "adequacy" of the constitutional interest claimed and then conclude, in a circular manner,
that if the interest is adequate, injury is present. If an exception to
the traditional injury requirement is made, however, it should be
stated explicitly. To find injury where the plaintiffs suffer no direct
impact is to confound the meaning of injury in fact. Insofar as the
Supreme Court adheres to the requirement of injury in fact, the
plaintiffs in Americans United are without standing to sue.

